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IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

ANDRE HUNTER, R01100, )
)

Plaintiff, )
)

v. ) No. 07-3062-HAB-BGC
)

DR. BEN AWADA, DR. GRACIELA )
GRAMMER, DR. SETH OSAFA, DR. )
WILLARD ELYEA, BARBARA HURT, )
ROGER WALKER, TERRI ANDERSON, )
SHERRY BENTON, KAREN HARPER, )
DONALD HULICK, WEXFORD )
HEALTH SOURCES, INC., and KEVIN )
KIRKBRIDE, )

)
Defendants. )

MOTION FOR SUMMARY JUDGMENT

NOW COME the Defendants, BEN AWADA, D.D.S., GRACIELA GRAMMER,

D.D.S., SETH OSAFO, M.D., KAREN HARPER, and WEXFORD HEALTH SOURCES,

INC., by their attorney, DAVID M. WALTER of HEYL, ROYSTER, VOELKER &

ALLEN, and pursuant to Rule 56 of the Federal Rules of Civil Procedure and Local Rule

CDIL-LR 7.1, hereby move the Court for summary judgment, stating as follows:

Introduction

 The Plaintiff, a former state prisoner, filed a complaint seeking damages and

injunctive relief pursuant to 42 USC §1983, alleging that the Defendants violated his rights

under the Eighth Amendment to the United States Constitution from the year 2000 through

the present.  In its Text Order dated April 2, 2007, the Court found that the Plaintiff had

stated a claim for deliberate indifference to serious medical (dental) needs.

In 1998, while in high school, the Plaintiff had a root canal performed on his #19
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tooth.  As the last step of the root canal treatment, it would have been appropriate for a

crown to have been placed on the tooth, but this was not done by Plaintiff’s treating dentist.

The Plaintiff later worked at a cinema, was employed at a restaurant, and then attended the

University of Illinois, but he did not have a crown installed on his tooth then either.  While

a full-time student at the University of Illinois, the Plaintiff was arrested for armed robbery.

The Plaintiff was convicted and sentenced to the Illinois Department of Corrections.  While

incarcerated at the Illinois River Correctional Center, the Plaintiff demanded a crown for his

#19 tooth.  Deputy Director Barbara A. Hurt wrote the Plaintiff a letter advising him that the

Illinois Department of Corrections does not approve the placement of crowns.  Nonetheless,

Plaintiff filed this lawsuit accusing his dentists, their dental assistant, his medical doctor, and

their employer of violating his right to be free from cruel and unusual punishment as

guaranteed by the Eighth Amendment to the United States Constitution, because they did not

give him a crown as he demanded.

Material Facts Claimed To Be Undisputed

1. Dr. Graciela Grammer is a doctor of dental surgery, licensed to practice

dentistry in the State of Illinois.  Affidavit of Dr. Grammer, par. 1.

2. In addition to Dr. Grammer’s doctor of dental surgery (D.D.S.) degree, she

also has a Masters of Public Health.  Affidavit of Dr. Grammer, par. 2.

3. Dr. Grammer has been practicing as a dentist since 1976.  Affidavit of Dr.

Grammer, par. 3.

4. Dr. Grammer was in private practice as a dentist for 25 years.  Affidavit of Dr.

Grammer, par. 4.

5. Dr. Grammer enjoys being a dentist and helping people, however, so after her

retirement from private practice, she continued to work part-time as a dentist providing
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general dentistry services in the public sector.  Affidavit of Dr. Grammer, par. 5.

6. Currently, Dr. Grammer works three days a week at the Cass County Health

Department providing general dentistry services to underprivileged individuals in the Cass

County area who might not otherwise have access to a dentist.  Affidavit of Dr. Grammer,

par. 6.

7. From approximately 2000 through 2005, Dr. Grammer worked as a part-time

dentist at the Illinois River Correctional Center in Canton and the Western Illinois

Correctional Center in Mount Sterling.  Affidavit of Dr. Grammer, par. 7.

8. A prison dentist's patients are not always the easiest to treat.  Affidavit of Dr.

Grammer, par. 8.

9. For example, many enter prison with dental conditions that have been left

untreated for years.  Affidavit of Dr. Grammer, par. 9.

10. Often prisoners did not have access to dental services prior to entering prison.

Affidavit of Dr. Grammer, par. 10.

11. Others had access to dental care prior to their incarceration, but failed to

properly care for their dental health due to alcohol or drug addiction.  Affidavit of Dr.

Grammer, par. 11.

12. Those who used methamphetamine prior to their incarceration frequently have

severe dental problems that were caused by the use of methamphetamines.  Affidavit of Dr.

Grammer, par. 12.

13. Frequently, the prison dentist is the only dentist that individuals entering prison

have seen in years.  Affidavit of Dr. Grammer, par. 13.

14. While a part-time dentist at the Illinois River Correctional Center, Dr.

Grammer provided general dentistry services, including examinations, instructions on proper
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dental hygiene, fillings, tooth extractions and other needed dental care.  Affidavit of Dr.

Grammer, par. 14.

15. While employed as a part-time dentist at Illinois River Correctional Center,

one of Dr. Grammer’s patients was Andre Hunter.  Affidavit of Dr. Grammer, par. 15.

16. In approximately 1998, prior to his incarceration, the Plaintiff had a root canal

performed on his #19 tooth.  Complaint at 2, paragraph 17.

17. No crown was put on Plaintiff's tooth by his dentist at the time the root canal

was performed.  Transcript of Plaintiff's deposition (Transcript) at 42, line 24, through 43,

line 2.

18. Two years later in the fall of 2000, the Plaintiff was a full-time student at the

University of Illinois.  Transcript at 48, line 11, through 49, line 7.

19. While attending the University of Illinois, the Plaintiff intended to major in

engineering.  Transcript and 49, lines 9 to 11.

20. The Plaintiff believes that the University of Illinois has a center called

McKinley Health Center.  Transcript at 48, line 17, through 49, line 1.

21. The Plaintiff did not, however, obtain any dental care for himself while a

student at the University of Illinois.  Transcript at 49, lines 12-16.

22. Before attending the University of Illinois, the Plaintiff worked at a movie

theater and a restaurant.  Transcript at 46, lines 14-23.

23. The Plaintiff did not have a crown installed while he was working during the

summer between high school and college either.  Transcript of 48, lines 2-7.

24. While a student at the University of Illinois, the Plaintiff was arrested.

Transcript at 48, lines 11-16.
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25. The Plaintiff subsequently pled guilty to armed robbery and was sentenced to

the Illinois Department of Corrections.  Transcript at 50-51.

26. Dr. Grammer first treated Plaintiff on October 16, 2001, and she put a filling

into Plaintiff’s Number 19 tooth.  Affidavit of Dr. Grammer, par. 16; see Grammer Exh. A

27. A filling was the appropriate treatment for Plaintiff’s dental needs on October

16, 2001.  Affidavit of Dr. Grammer, par. 16; see Grammer Exh. A 

28. Dr. Grammer did not personally treat Plaintiff again until July 21, 2005.  

Affidavit of Dr. Grammer, par. 17; see Grammer Exh. A.  And

29. Dr. Ben Awada is also a Doctor of Dental Surgery (D.D.S.), licensed to

practice dentistry in the State of Illinois.  Affidavit of Dr. Awada, par. 1.

30. Dr. Awada received his dental degree from the University of Lille II (France)

in 1990, and worked as a nurse while putting himself through school.  Affidavit of Dr. Awada,

par. 2.

31. After coming to the United States, Dr. Awada passed the American Dental

Association Board, as well as two North East Regional Boards.  Affidavit of Dr. Awada, par.

3.

32. Dr. Awada initially worked as a dentist in private practice.  During this time

frame, he also placed dental sealants on underprivileged children’s teeth. Affidavit of Dr.

Awada, par. 4.

33. In 1995, Dr. Awada began providing dental services to inmates within the

Illinois Department of Corrections.  Affidavit of Dr. Awada, par. 5.

34. In addition to caring for inmates’ dental needs, Dr. Awada is also a priest and

associate pastor at St. Sharbel Catholic Church in Peoria, Illinois.  Affidavit of Dr. Awada,

par. 6.
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35. Dr. Awada is currently the only dentist at the Illinois River Correctional

Center.  He has been providing dental care to inmates at Illinois River Correctional Center

for more than a decade.  Affidavit of Dr. Awada, par. 7.

36. Five days a week, eight hours a day, Dr. Awada cares for the dental needs of

the approximately 2000 inmates incarcerated at the Illinois River Correctional Center.   More

than sixty percent of his dental patients at Illinois River Correctional Center entered prison

with serious dental problems.  It is a full-time job.  Affidavit of Dr. Awada, par. 8.

37. Dr. Awada provides general dentistry services including, for example,

examinations, instructions on proper dental hygiene, fillings, tooth extractions and other

needed dental care.  Affidavit of Dr. Awada, par. 9.

38. Andre Hunter was also one of Dr. Awada’s  patients when he was incarcerated

at the Illinois River Correctional Center.  Affidavit of Dr. Awada, par. 10.

39. On April 13, 2004, Dr. Awada gave the Plaintiff his two-year dental

examination.  Following Dr. Awada’s examination, he made an appointment for the Plaintiff

to return so that work could be performed on his Number 19 tooth. Affidavit of Dr. Awada,

par. 11; see Awada Exh. A.

40. Dr. Seth Osafo is a licensed physician.  Affidavit of Dr. Osafo, par. 1.

41.  Dr. Osafo is the Medical Director at the Illinois River Correctional Center in

Canton, Illinois.  Affidavit of Dr. Osafo, par. 2.

42. The Plaintiff cannot recall whether he ever spoke to Dr. Osafo personally

about his #19 tooth.  Transcript at 33, lines 9-13, and at 34, lines 6-11.

43. The Plaintiff does not believe he ever wrote Dr. Osafo about his #19 tooth

either.  Transcript at 34, lines 12-14.

44. Aside from Dr. Osafo's duties as medical director, the Plaintiff cannot think
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of any reason why Dr. Osafo might know about Plaintiff's tooth.  Transcript at 35, line 18,

through 36, line 8.

45. Dr. Osafo is a  trained medical doctor, not a dentist.  Affidavit of Dr. Osafo,

par. 11.

46. Dr. Osafo does not have any control or direction in the treatment of dental 

pains or problems other than merely as an auxiliary provider until the inmate or patient can

be seen by a licensed dentist.  Affidavit of Dr. Osafo, par. 12.

47. All treatment with regard to dental pain is controlled by the dental staff.

Affidavit of Dr. Osafo, par. 13.

48. Dr. Osafo is  not aware of any policy by IDOC, or Wexford Health Sources,

Inc., which prohibits proper and necessary dental treatments to inmates.  Affidavit of Dr.

Osafo, par. 14

49. Moreover, Dr. Osafo did not personally examine Plaintiff with regard to pain

in his #19 tooth, or any other tooth, during the relevant time period.  Affidavit of Dr. Osafo,

par. 4.

50. Dr. Osafo did, however, personally examine Plaintiff for a variety of other

reasons and treated him accordingly.  Plaintiff was advised to return as needed for his

complaints.  Affidavit of Dr. Osafo, par. 4.

 51. For example, on April 19, 2004, Dr. Osafo personally saw the Plaintiff for a

recurring infection caused by an ingrown nail on his left big toe.  Dr. Osafo scheduled Plaintiff

for a follow-up on April 21, 2004, to have the toenail extracted and prescribed 300 mg. of

Cleocin to be taken three times a day for ten (10) days.  Affidavit of Dr. Osafo, par. 5; Osafo

Exh. A.

52. Dr. Osafo saw the Plaintiff again on April 21, 2004, for the elective extraction
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of his infected ingrown left big toenail.  According to Dr. Osafo’s procedure note, the

extraction occurred without any obvious complications. Dr. Osafo then instructed Plaintiff

on the proper care and dressing of the extraction site.  Affidavit of Dr. Osafo, par. 6; Osafo

Exh. B.

53. Dr. Osafo next saw the Plaintiff on April 28, 2004, to follow-up on the toenail

extraction procedure.  Dr. Osafo’s note in the medical records from that date states as

follows:

S.  (Subjective) 21 yobm (21-year-old black
male) here for f/u (follow-up) (post left toenail
extraction).  Doing okay.  No new complaints.

O.  (Objective) Left big toe healing.  Left big
toenail bed.  No discharge.  No erythema
(inflammatory redness of the skin).

A.   (Assessment) Healing left big toe.

P.   (Plan) Re-assured.  See prn (as needed).

Affidavit of Dr. Osafo, par. 7; see Osafo Exh. C.  

54. On May 4, 2004, the Plaintiff returned to the dental clinic where x-rays were

taken of his teeth.  Affidavit of Dr. Awada, par. 11; see Awada Exh. A.

55. Dr. Awada advised the Plaintiff that he could either continue to get fillings or

have the tooth extracted.  Complaint at 3, par. 26.

56. Dr. Awada removed the old filling and decay from Plaintiff’s #19 tooth and

replaced the filling on May 4, 2004.  Affidavit of Dr. Awada, par. 11; see Awada Exh. A.

57. In Dr. Awada’s opinion as a doctor of dental surgery, the filling given to the

Plaintiff on May 4, 2004, was the appropriate dental care for the Plaintiff’s dental condition

at that time.  Affidavit of Dr. Awada, par. 13.
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58. Dr. Awada did not personally see Plaintiff again until August 5, 2005.

Affidavit of Dr. Awada, par. 14; see Awada Exh. A.   

59. Dr. Osafo, however, saw the Plaintiff again on September 16, 2004.  At that

time Plaintiff had returned for treatment because his left big toe was ingrown again.  Dr.

Osafo prescribed an antibiotic and a pain reliever for treatment and scheduled a follow-up for

one week.

Affidavit of Dr. Osafo, par. 8; see Osafo Exh. D.

60. Later, on July 21, 2005, Dr. Grammer saw Mr. Hunter for complaints of pain

to his #19 tooth.  Dr. Grammer determined that he needed another filling, and he was

scheduled for a follow-up appointment to receive another filling in his number 19 tooth.

Affidavit of Dr. Grammer, par. 17; see Grammer Exh. A.

61. At the follow-up appointment on August 2, 2005, Dr. Grammer placed a new

filling into Plaintiff’s Number 19 tooth.  A filling was the appropriate dental treatment for

Plaintiff’s condition based upon the complaints he was having at that time as well.    Affidavit

of Dr. Grammer, par. 18; see Grammer Exh. A.  

62. August 2, 2005 was the last time that Dr. Grammer treated Mr. Hunter.

Affidavit of Dr. Grammer, par. 18.  

63. On August 5, 2005, the Plaintiff returned to the dental clinic because the filling

which had been made by Dr. Grammer in his Number 19 tooth was slightly too high.  Dr.

Awada re-shaped it.  Affidavit of Dr. Awada, par. 14; see Awada Exh. A.

64. On October 31, 2005, Dr. Awada saw Plaintiff for pain and swelling between

his Number 18 and Number 19 teeth.  Dr. Awada determined that he had an abscess, and

treated him for the abscess.  See Awada Exh. A. Dr. Awada explained to the Plaintiff proper

3:07-cv-03062-HAB-BGC     # 51       Page 9 of 28                                                                                     



Suite 575
 National City Center

1 N. Old State Capitol Plaza
P.O. Box 1687

Springfield, IL 62705-1687
Fax (217) 523-3902

(217) 522-8822

05415-R4150
DMW/jly

 10

dental care techniques, and attempted to impress upon him the importance of daily cleaning.

Affidavit of Dr. Awada, par. 15.

65. On November 2, 2005, Dr. Grammer made an entry in the notes that Plaintiff

had put in a request to be seen, but was not seen on that date, because he had already been

seen for his dental concerns by Dr. Awada on October 31, 2005.  Affidavit of Dr. Grammer,

par. 19; see Grammer Exh. A.

66. Dr. Grammer did not have any personal involvement with Plaintiff after

November 2, 2005.  Affidavit of Dr. Grammer, par. 20.

67. A crown is a permanent prosthetic that is not available as a treatment option

within the Illinois Department of Corrections, per Department policy.  Inmates within the

Illinois Department of Corrections are provided other treatment options, however, such as

extraction or a build up (filling).  Affidavit of Dr. Grammer, par. 21.

68. In Dr. Grammer’s  medical opinion, the treatment that Plaintiff received at the

Illinois River Correctional Center was appropriate and no other dental treatment was

necessary.  Affidavit of Dr. Grammer, par. 22.

69. Dr. Awada saw the Plaintiff again personally on November 15, 2005.  Plaintiff

was continuing to experience pain and swelling between his Number 18 and Number 19 teeth.

Again, Dr. Awada treated the Plaintiff, and instructed him on proper cleaning techniques.

Affidavit of Dr. Awada, par. 16; see Awada Exh. A.

70. The Plaintiff was seen by medical staff for tooth pain on November 19, 2005.

At that time, the Plaintiff stated that he had a toothache that had first started on the previous

night.  The Plaintiff was given Tylenol and referred to the dentist for treatment.  Affidavit of

Dr. Osafo, par. 10; see Osafo Exh. F.

71. Dr. Awada saw the Plaintiff again on November 21, 2005, when he returned
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to the dental clinic.  Dr. Awada observed that the Plaintiff now had a different infection in a

different location, and this time, with a pus discharge.  Dr. Awada treated the Plaintiff with

an antibiotic and Motrin for discomfort.  The Plaintiff requested that his tooth #19 be

extracted, and an extraction was scheduled by the office assistant.  Affidavit of Dr. Awada,

par. 17; see Awada Exh. A.

72. On November 28, 2005, however, the Plaintiff refused the scheduled

extraction of his Number 19 tooth, and signed the refusal of service form.  Affidavit of Dr.

Awada, par. 18; see Awada Exh. A and B.

73. On December 30, 2005, the Plaintiff came back to the dental clinic and

demanded that a crown be fabricated for his tooth.  (a) Crowns are, generally, a treatment

option for decayed or fractured teeth.  (b)  Crowns are not, however, the only treatment

option for a decayed or fractured tooth.  (c)  Decayed or fractured teeth may be extracted,

as had been scheduled for the Plaintiff.  (d)  A build up (filling) of the tooth, as was provided

by the dentist who performed the root canal on the Plaintiff  prior to his incarceration, is

another treatment option.  (e)  Build ups were also provided to the Plaintiff several times

while he was at Illinois River Correctional Center.  (f)  Although a crown would have been

an appropriate treatment option when the root canal was originally performed on the Plaintiff

prior to his incarceration, it was not an appropriate treatment option on December 30, 2005,

due to the infection.  (g)  Dr. Awada also informed the Plaintiff that a crown was not available

as a treatment option per Illinois Department of Correction’s policy.  Affidavit of Dr. Awada,

par. 19.

74. Dr. Awada saw the Plaintiff again personally on February 2, 2006.  See Awada

Exh. A.  On February 2, 2006, Dr. Awada  asked the Plaintiff to see him so that he could

explain his dental chart to him, because he had filed a grievance expressing confusion.  Dr.
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Awada explained to the Plaintiff that a crown was contraindicated at this time.  Affidavit of

Dr. Awada, par. 20.

75. On March 15, 2006, Illinois Department of Corrections Deputy Director

Barbara Hurt wrote the Plaintiff a letter advising him that the Department does not approve

the placement of crowns.  Transcript at 74, line 8, through 75, line 18; Transcript Exhibit #1.

76. On March 24, 2006, Dr. Awada saw Plaintiff at his request because he had lost

his filling in tooth number 19.  Dr. Awada discussed Plaintiff’s need to have the tooth

extracted but Plaintiff refused extraction at that time.  Affidavit of Dr. Awada, par. 21; see

Awada Exh. C.

77. On April 7, 2006, the Plaintiff arrived at the dental clinic through a referral

from the health clinic.  As explained to him and noted in the dental chart, the only option at

that time (other than the previously recommended extraction) was to have a filling build-up

on his #19 tooth.  Affidavit of Dr. Awada, par. 22; see Awada Exh. C.

78. The Plaintiff had his two-year dental examination on April 21, 2006.  At that

time, he arrived late, and was warned by Karen Harper that he would not be seen for his

scheduled appointment if he was late the next time.  Affidavit of Dr. Awada, par. 23; see

Awada Exh. C.

79. Karen Harper is employed at the Illinois River Correctional Center as a dental

assistant.  Affidavit of Karen Harper, par. 1.

80. Karen Harper’s position as dental assistant is to provide assistance to the

dentist by providing chair-side assistance, keeping operating field clear, passing instruments,

suctioning, scrubbing and sterilizing instruments, mixing restorative materials, assisting in

taking intra-oral x-rays in accordance with proper radiological hygiene, developing and

mounting x-ray films, maintaining the x-ray unit, processor, auto-conclave and dental unit

3:07-cv-03062-HAB-BGC     # 51       Page 12 of 28                                                                                     



Suite 575
 National City Center

1 N. Old State Capitol Plaza
P.O. Box 1687

Springfield, IL 62705-1687
Fax (217) 523-3902

(217) 522-8822

05415-R4150
DMW/jly

 13

according to specifications, inventorying supplies and equipment to maintain adequate levels,

ordering supplies and equipment as needed, generally maintaining cleanliness and sanitation

of the dental clinic, and performing various other tasks to assist the dentist and insure efficient

functioning of the clinic.    Affidavit of Karen Harper, par. 2.

81. In addition to Karen Harper’s dental duties, she also maintains the dental

charts, records dental findings, schedules patients for dental appointments, and prepares a

patient’s schedule for an escort officer.    Affidavit of Karen Harper, par. 3.

82. The Plaintiff contends that Karen Harper knew about the condition of his #19

tooth and did nothing to prevent it.  Transcript at 38, lines 4- 11.

83. The Plaintiff does not know, however, whether it was within dental assistant

Karen Harper's power to do anything.  Transcript at 40, lines 4-12.

84. As a dental assistant, Karen Harper does not make any decisions with regard

to patient care, nor can she affect, contradict, or change the care provided by the licensed

dentists.    Affidavit of Karen Harper, par. 4.

85. Karen Harper cannot, nor has she ever, treated the Plaintiff for any medical

ailments or problems for which he has complained.    Affidavit of Karen Harper, par. 5.

86. As a dental assistant, Karen Harper is CPR certified, skilled in recognizing the

symptoms of shock and fainting, and she is generally prepared to provide necessary aid as

directed during emergency procedures.  However, such direction must come from a dentist

or physician who is trained in directing emergency procedures.    Affidavit of Karen Harper,

par. 6.

87. Dr. Awada examined Plaintiff and x-rayed his teeth on April 21, 2006.  Dr.

Awada told Plaintiff that tooth #19 was badly decayed with a bifurcation problem.  This 
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tooth needed to be extracted.  A crown would not have been an appropriate treatment.

Affidavit of Dr. Awada, par. 23; see Awada Exh. C

88. On May 13, 2006, Plaintiff failed to arrive for a scheduled appointment to have

the number 19 tooth filled and to have his dental charts explained to him.  Plaintiff was more

than one hour late for his appointment and, when called, he signed a refusal of dental services

form.  Affidavit of Dr. Awada, par. 24; see Awada Exh. C.

89. The Plaintiff’s next appointment was on May 26, 2006.  Dr. Awada explained

to Plaintiff the substance of his dental charts and he again requested extraction of his Number

19 tooth.  Affidavit of Dr. Awada, par. 25; see Awada Exh. C.

90. An extraction was scheduled and, on June 12, 2006, Plaintiff’s Number 19

tooth was extracted.  Affidavit of Dr. Awada, par. 26; see Awada Exh. C.

91. At no point during Dr. Awada’s treatment of Plaintiff, was a crown a

necessary medical treatment for his tooth number 19, nor, due to the bifurcation problem of

the tooth, would a crown have preserved the tooth from extraction.  Affidavit of Dr. Awada,

par. 27.

92. Moreover, at all times during Dr. Awada’s treatment of Plaintiff, a crown was

an elective procedure which is not authorized by the Illinois Department of Corrections.

Affidavit of Dr. Awada, par. 28.

93. At no point during Dr. Awada’s treatment of Plaintiff was Dr. Awada

indifferent to Plaintiff’s dental needs.  Plaintiff disagreed with Dr. Awada’s recommended

treatment for his dental needs.  Dr. Awada advised Plaintiff that the tooth needed to be

extracted, but Plaintiff declined.  Affidavit of Dr. Awada, par. 29.

 94. Plaintiff had no serious medical need for a crown instead of extraction, or

while it was feasible, a tooth build up (fillings).  Affidavit of Dr. Awada, par. 30.
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95. The Plaintiff has no medical training other than CPR.  Transcript at 52, line

14, through 53, line 4.

96. The Plaintiff has no dentist or other expert witness to testify in support of his

claims, and Plaintiff only intends to call himself as a witness.  Transcript at 57, lines 5-12.

97. At all times during Dr. Awada’s treatment of Plaintiff, he based his decisions

upon his knowledge and training as a dentist, the information that he was provided by

Plaintiff, and the resources available to him.  Affidavit of Dr. Awada, par. 31.

98. In Dr. Awada’s medical opinion, the treatment received by Plaintiff was

appropriate.  Affidavit of Dr. Awada, par. 32.

99. Plaintiff’s condition did not require any other treatment than what he was

provided.  Affidavit of Dr. Awada, par. 33.

100. Plaintiff is no longer incarcerated.  Transcript at 78, lines 11-12.

101. The Plaintiff can afford to pay $65 a month for a cellular phone (Transcript

at 25, lines 10-16), but claims that he cannot pay to see a dentist (Transcript at 78, lines 13-

15).

Analysis

A. Summary Judgment Standard

Pursuant to Rule 56(c) of the Federal Rules of Civil Procedure, summary judgment

is proper if there is no genuine issue as to any material fact and the moving party is entitled

to judgment as a matter of law.  In evaluating a motion for summary judgment, the Court

must look beyond the pleadings and assess the proof to determine whether or not to there is

a genuine need for a trial.  If Defendants meet their burden in showing there is an absence of

evidence to support Plaintiff’s claim, Plaintiff must demonstrate by affidavit, depositions,

answers to interrogatories, and admissions on file, that there is a genuine issue of material fact
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for trial.  Celotex Corp. v. Catrett, 477 U.S. 317, 324-325 (1986).  In determining and

evaluating a motion for summary judgment, the Court views the evidence in the light most

favorable to the opposing party and draws all justifiable inferences in his favor.  Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  

B. The Plaintiff Cannot Meet His Burden of Proof on the Merits of His Claim

The Plaintiff’s action was brought pursuant to 42 U.S.C. §1983.  To state a claim

under Section 1983, a plaintiff must allege a violation of a right secured by the Constitution

and laws of the United States, and must show that the alleged deprivation was committed by

a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 49 (1988).  The

traditional definition of acting under color of state law requires that the defendant in a Section

1983 action have exercised power “possessed by virtue of state law and made possible only

because the wrongdoer is clothed with the authority of state law.”  West v. Atkins, 487 U.S.

42, 49 (1988).  The  United States Supreme Court has recognized that a contractual medical

provider acts under color of state law when (1) performing an affirmative obligation of the

State that (2) has been delegated to the contractual medical provider and (3) the contractual

medical provider has voluntarily assumed that obligation by contract.  West v. Atkins, 487

U.S. 42, 56 (1988).   

The Supreme Court has also recognized that “deliberate indifference to serious

medical needs of prisoners” may constitute cruel and unusual punishment under the 8th

Amendment.  Estelle v. Gamble, 429 U.S. 97, 104, (1976).  In order to prevail on a claim of

deliberate indifference, a plaintiff must show that his condition was “objectively, sufficiently

serious” and that the “prison officials acted with a sufficiently culpable state of mind.”

Greeno v. Daley, 414 F. 3d 645, 652-653 (7th Cir. 2005).  With respect to the first

requirement, a “serious medical need” is one that has been diagnosed by a physician as
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mandating treatment or one that is so obvious that even a lay person could easily recognize

the necessity for medical treatment by a doctor.  Foelker v. Outagamie County, 394 F. 3d

510, 512-513 (7th Cir. 2005).  With respect to the second requirement, i.e., the culpable state

of mind, a Plaintiff must demonstrate that the prison official was “aware of facts from which

the inference could be drawn that a substantial risk of serious harm exists” and that the official

actually drew that inference.  Greeno v. Daley, 414 F. 3d 645, 653 (7th Cir. 2005).

“Medical malpractice in the form of an incorrect diagnosis or improper treatment does

not state an 8th Amendment claim.”  Gutierrez v. Peters, 111 F. 3d 1364, 1374 (7th Cir. 1997).

In other words, medical malpractice does not become a constitutional violation merely

because the victim is an inmate, and a complaint that a physician has been negligent in

diagnosing or treating a medical condition of an inmate does not state a valid claim under the

Eighth Amendment.  Estelle v. Gamble, 429 U.S. 97, 106 (1976).  As a result, courts must

distinguish between (1) deliberate indifference to the serious medical needs of an inmate and

(2) negligence in the diagnosis or treatment of the inmate’s medical condition.  Gutierrez v.

Peters, 111 F. 3d 1364, 1374 (7th Cir. 1997).  “Mere negligence or even gross negligence

does not constitute deliberate indifference.”  Snipes v. DeTella, 95 F. 3d 586, 590 (7th Cir.

1996).  Applying these standards to the facts of this case, Defendants Wexford, Osafo,

Awada, Grammer and Harper are entitled to summary judgment as a matter of law.

(1) There is no evidence of personal involvement by Dr. Osafo.

When bringing a claim against a prison official under Section 1983, a Plaintiff must

also show that the official was “personally responsible for the constitutional deprivation.”  J.

H. and J. D. v Johnson, 346 F. 3d 788, 793 (7th Cir. 2003).  Thus, in order to be held liable

under Section 1983, a supervisor must have “had some personal involvement in the 
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constitutional deprivation, essentially directing or consenting to the challenged conduct.”  Id.

Section 1983 does not recognize a doctrine of superiors
(liability).  Such a doctrine would be analogous to respondeat
superior, which makes the employer, as distinct from a
superior employee, liable for an employee’s tort – and which
is also unavailable in suits under Section 1983. 

Duckworth v. Franzen, 780 F. 2d 645, 650 (7th Cir. 1985).

[S]upervisors who are merely negligent in failing to detect and
prevent subordinant’s misconduct are not liable, because
negligence is no longer culpable under Section 1983.

Jones v. Chicago, 856 F. 2d 985, 992 (7th Cir. 1988).   See also Crowder v. Lash, 687 F. 2d

996, 1006 (7th Cir. 1997); Johnson v. Snyder, 444 F. 3d 579, 584 (7th Cir. 2006) (summary

judgment for department of corrections director warranted where there was no evidence that

the director personally read any of the Plaintiff’s communications or had any subjective

awareness of the Plaintiff’s condition).

Here, there is no evidence that Dr. Osafo was personally involved in the alleged

constitutional deprivation.  Plaintiff’s claims against Dr. Osafo are based upon his job title and

supervisory duties as Medical Director at Illinois River Correctional Center.  There is no

evidence the Dr. Osafo was “personally responsible for the constitutional deprivation” alleged

and he is entitled to summary judgment as a matter of law.  Similarly, there is no evidence that

Wexford caused the complained of events.

(2) There is no evidence that Wexford caused the alleged constitutional

deprivation.

In order to set forth a viable claim against a corporate defendant like Wexford, the

Plaintiff must demonstrate that a constitutional deprivation occurred as a result of an express

policy or custom of that agency.  Jackson v. Ill. Medi-Car, Inc., 300 F.3d 760 (7th Cir.

2002).  Other situations in which a corporate defendant may violate the constitutional rights
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of another as a result of its policies include the following:  

(1) An express policy that reenforced a constitutional deprivation; (2) a
widespread practice that, although not authorized by written law or express
policy, is so permanent and so well-settled as to constitute a custom or usage
with the force of law; or (3) an allegation that the constitutional injury was
caused by a person of final policy-making authority.  

Baxter v. Bible County Sch. Corp., 26 F.3d 728 (7th Cir. 1994); see also, Woodward v. Corr.

Medical Serv. Of Ill., Inc., 368 F.3d 917, 927 (7th Cir. 2004)(medical provider may be held

liable under deliberate indifference for plaintiff’s serious medical need “only when it has a

policy that creates conditions that infringe upon an inmate’s constitutional rights”).

In this case, however, there is no evidence that an express policy of Wexford caused

the Plaintiff to be deprived of a constitutional right.  The Plaintiff has no evidence that either

1) an express policy existed that caused the alleged deprivation, or 2) that Wexford had a

widespread practice that was so permanent and well-settled as to constitute a custom or usage

with the force of law that caused the alleged deprivation, or 3) that a person of final decision

making authority for Wexford caused Plaintiff’s alleged constitutional deprivation.  Moreover,

although it would have been appropriate for a crown to have been installed at the time in the

Plaintiff had the root canal in 1998, a crown would not have saved Plaintiff’s tooth from

extraction when Dr. Awada saw the Plaintiff beginning in April 13, 2004.  Pursuant to the

Illinois Department of Corrections’ policy, a crown was not available as a treatment option

anyway.  In other words, providing a crown would not have saved Plaintiff’s tooth from

extraction; the policy of which the Plaintiff complains was a policy of the Department; and

the Department’s policy provided for appropriate treatment options, including extraction and

a tooth build up, which Plaintiff received.
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(3) Defendants had no duty to give Plaintiff with the demanded crown

The State bears an affirmative obligation to provide for the serious medical needs of

prisoners in its custody, and contracting out for medical and dental care does not relieve the

State of its constitutional duties.  West v. Atkins, 487 U.S. 42, 56 (1988).  The Department

has entered into a contract with Wexford Health Sources, Inc., whereby Wexford voluntarily

agreed to undertake certain duties, including the provision of general dentistry services like

those that were undisputedly provided to the Plaintiff by Dr. Awada, Dr. Grammer, and Karen

Harper, as well as medical services like those that were undisputedly provided by Dr. Osafo.

Neither Wexford nor Dr. Osafo, Dr. Awada, Dr. Grammer, and Karen Harper had any duty,

however, to provide dental services that the State did not contract with Wexford to perform

and which Wexford did not agree to voluntarily undertake.  “A duty assumed because of a

voluntary undertaking must be strictly limited to the scope of that undertaking.” Gaines v. Ill.

Central R.R. Co., 23 F.3d 1170, 1172 (7th Cir. 1994).  There is no evidence here that

Wexford, Dr. Osafo, Dr. Awada, Dr. Grammer, or Karen Harper agreed to place crowns on

the teeth of inmates in the Departments’ custody.   Instead, the evidence is that crowns were

not available per Department policy.

As noted above, the  United States Supreme Court has recognized that a contractual

medical provider acts under color of state law when (1) performing an affirmative obligation

of the State that (2) has been delegated to the contractual medical provider and (3) the

contractual medical provider has voluntarily assumed that obligation by contract.  West v.

Atkins, 487 U.S. 42, 56 (1988).   Defendants are aware of no case law, however, holding that

a contractual medical provider acts under color of state law by not performing affirmative

obligations of the State that have not been delegated to the medical provider and that the

medical provider has not agreed to voluntarily undertake.  The complained of policy is a
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policy of the Department and Wexford Health Sources Inc., Dr. Osafo, Dr. Awada, Dr.

Grammer, and Karen Harper are entitled to summary judgment as a matter of law.  Moreover,

the Plaintiff’s tooth was properly treated with fillings and extraction, and the crown Plaintiff

demanded would not have saved the Plaintiff’s tooth anyway.

(4) Plaintiff’s disagreement with his treatment is not deliberate indifference

The Constitution does not guarantee prisoners a specific medical treatment or

complete freedom from symptoms after treatment.  Snipes v. DeTella, 95 F.3d 586, 592 (7th

Cir. 1996) (noting that it would be nice if pain would immediately cease after appropriate

medical attention, but life is not so accommodating and those with the best treatment can still

experience pain).  The Constitution protects prisoners from deliberate indifference to serious

medical needs.  Id.  Disagreement with a doctor’s deliberate decision to treat a medical need

in a particular way is not a question of constitutional law.  Snipes v. DeTella, 95 F3d 586, 591

(7th Cir. 1996).

The Plaintiff’s claimed need for different treatment than what he was provided for his

#19 tooth is not an objectively serious medical need.   When analyzing a claim of deliberate

indifference to a medical need, the “need” to which “indifference” is claimed must be

objectively serious, meaning one that (1) a doctor says is required, or (2) is so obvious that

even someone who is not a doctor would recognize as required.  Foelker v. Outagenic

County, 394 F.3d 510, 512-513 (7th Cir. 2005), cited in 7th Cir. Pattern Jury Instruction 7.13.

The Plaintiff cannot meet his burden of proof under either theory.  The evidence from the

dentists is that the dental fillings and later extraction provided to the Plaintiff were the

appropriate treatment for Plaintiff’s dental condition.  Notably, the Plaintiff’s own dentist

prior to his incarceration did not provide him with the demanded crown either.  The 
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evaluation and treatment of dental needs is not within the realm of knowledge of the lay

person. 

With respect to the second requirement, i.e., the culpable state of mind, the Plaintiff

must demonstrate that the Defendants were “aware of facts from which the inference could

be drawn that a substantial risk of serious harm exists” and that they actually drew that

inference.  Greeno v. Daley, 414 F. 3d 645, 653 (7th Cir. 2005).  “Medical malpractice in the

form of an incorrect diagnosis or improper treatment” does not state a claim under the United

States Constitution.”  See Gutierrez v. Peters, 111 F.3d 1364, 1374 (7th Cir. 1997).  The

Plaintiff must establish that the decision to treat his tooth in this manner was “so blatantly

inappropriate as to evidence intentional mistreatment likely to seriously aggravate the

prisoner’s condition” (Snipes v. DeTella, 95 F.3d 586, 592 (7th Cir. 1996)) or was “equivalent

of criminal recklessness” (Borello v. Allison, 446 F.3d 742, 747 (7th Cir. 2006)).  Proving

deliberate indifference requires more than a showing of negligent or even grossly negligent

behavior.  Borello v. Allison, 446 F.3d 742, 747 (7th Cir. 2006).  Medical malpractice does

not become a constitutional violation merely because the victim is in prison, and a complaint

that a physician has been negligent in diagnosing or treating a medical condition of a detainee

does not state a valid claim under the United States Constitution.  Estelle v. Gamble, 429

U.S. 97, 106 (1976).  

The Plaintiff cannot establish the subjective component of a deliberate indifference

claim either.  First of all, the outside dentist who performed the root canal treated the tooth

with fillings and did not install a crown either.  The Plaintiff has no medical training and no

dental training.  Thus, there is no evidence that there was ever a substantial risk of serious

harm to the Plaintiff from not installing a crown.  The Plaintiff was given the option of

continuing to fill the tooth or to have it extracted.   Plaintiff chose the fillings.   When Plaintiff
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finally requested to have the tooth extracted Dr. Awada extracted it.  There is simply no

evidence that any of the Defendants drew the inference that a substantial risk of serious harm

to the Plaintiff existed.

Moreover, it would be unrealistic to expect Karen Harper to override the dentists’

treatment decisions.  Karen Harper could quite reasonably choose not to question the

dentists’ determinations regarding the proper dental treatment for the Plaintiff.  Allen v.

Rockford, 349 F.3d 1015, 1020 (7th Cir. 2003) (summary judgment proper where police

allowed licensed physician to exercise his judgment and did not interfere with respect to

proper treatment of woman in their custody).  See also, Brownell v. Figel, 950 F.2d 1285,

1291 (7th Cir.  1991) (“it would be unrealistic to expect a layman – in all but extreme cases--

to question whether a doctor had employed proper procedures in examining an accident

victim”); Johnson v. Snyder, 444 F.3d 579, 586 (7th Cir. 2006) (noting that a prison official’s

reasonable reliance on a medical professional’s opinion is not deliberate indifference).  The

Plaintiff’s claim of deliberate indifference is simply not supported by the evidence and the

Defendants are entitled to judgment as a matter of law.

C. If the Court were to find that a constitutional violation exists based upon the
facts in this case, then the doctrine of qualified immunity bars the Plaintiff’s
claim for damages.

The Plaintiff’s claims were brought pursuant to §1983(42 U.S.C. §1983), which

provides a mechanism for vindicating constitutional rights.  City of Monterey v. Del Monte

Dunes in Monterey, 526 U.S. 687, 709 (1999).  “Just as common law tort actions provide

redress for interference with protected personal or property interests, §1983 provides relief

for invasions of rights protected under Federal Law.”  Id.  Nevertheless, qualified immunity

is a defense available to government officials when defending an action brought pursuant to

§1983.  Rakovich v. Wade, 850 F.2d 1180, 1205 (7th Cir. 1988).  The defense of qualified
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immunity is designed to protect government agents “from liability for civil damages in so far

as their conduct does not violate clearly established statutory or constitutional rights of which

a reasonable person would have known.”  Knox v. Smith, 342 F.3d 651, 657 (7th Cir. 2003).

Qualified immunity protects public officials from personal liability unless it should

have been clear to a reasonable public official that his conduct was unlawful in the situation

he confronted.  Hosty v. Carter, 412 F.3d 731, 738 (7th Cir. 2005).

Qualified immunity shields an official from suit [for damages]
when she makes a decision that, even if constitutionally
deficient, reasonably misapprehends the law regarding the
circumstances she confronted.

***

Public officials need not predict, at their financial peril, how
constitutional uncertainties will be resolved.

Hosty v. Carter, 412 F.3d 731, 739 (2005) (reversing denial of Defendant’s Motion for

Summary Judgment based on Qualified Immunity).  

It is the Plaintiff’s burden to show that his constitutional rights were violated and that

those rights were clearly established.   Borello v. Allison, 446 F.3d 742, 749-750 (7th Cir.

2006).  Furthermore, the inquiry into whether a right is clearly established “must be

undertaken in light of the specific context of the case, not as a broad general proposition.”

Borello v. Allison, 446 F.3d 742, 750 (7th Cir. 2006).    There is currently no caselaw holding

that contractual medical providers must assume affirmative obligations of the State that have

not been delegated to them and that they have not agreed to voluntarily undertake.  If the

Court now finds that such a duty exists, then the individual medical defendants are, at a

minimum, entitled to qualified immunity. 

D. The limitations period has expired for claims that the Plaintiff knew or should
have known of more than two years prior to the filing of his Complaint.

As noted above, the Plaintiff’s Complaint was brought pursuant to 42 U.S.C. §1983.
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Section 1983 does not contain an express statute of limitations.  Johnson v. Rivera, 272 F.3d

519, 521 (7th Cir. 2001).  As a result, federal courts adopt the forum state statute of

limitations for personal injury claims.  Id.  In Illinois, the limitations period for section 1983

actions is two years.  Id.  The Plaintiff’s Complaint was filed in April 2007.  Nonetheless, the

Plaintiff complains of events that occurred as long ago as the year 2000.  Plaintiff’s claims

that date back prior to 2005 are barred by the applicable two-year statute of limitations.

Wherefore, Defendants ask that they be granted summary judgment as a matter of law with

respect to all such time-barred claims.

E. Plaintiff’s tooth has been extracted, he has been released from prison, and there
is no continuing violation.

 The Plaintiff’s Complaint seeks, inter alia, injunctive relief.  Complaint at 7.

Nonetheless, Plaintiff’s tooth has been extracted, he has been released from prison, and there

is no continuing violation.  “When there is no continuing violation of federal law, injunctive

relief is not part of a federal court’s remedial powers.”  Al-Alamin v. Gramley, 926 F.2d 680,

685 (7th Cir. 1991); see also, Verizon MD, Inc. v. Public Serv. Comm’n of Maryland, 535 US

635, 645 (2002) (“a court need only conduct a “straightforward inquiry into whether [the]

complaint alleges an ongoing violation of federal law and seeks relief properly characterized

as prospective”).  Here, because the Plaintiff has been released from prison and his tooth has

been extracted, injunctive relief is not available to him.  Wherefore, Defendants asked the

court grant them summary judgment with respect to Plaintiff’s request for injunctive relief.

Conclusion

Dr. Awada, Dr. Grammer, Dr. Osafo, Karen Harper, and Wexford Health Sources

Inc. are entitled to summary judgment as a matter of law.  There is no evidence of any

personal involvement by Dr. Osafo.  It is also not reasonable to expect Karen Harper, a dental

assistant, to contradict the treatment decisions of licensed dentists.  Besides, Dr. Awada and
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Dr. Grammer provided the Plaintiff with appropriate treatment for his dental condition by

building up the tooth and extracting it after a buildup was no longer a viable treatment option,

and providing the Plaintiff with a crown during the timeframe at issue would not have saved

his tooth from extraction.  To the extent that the Plaintiff claims that he should have been

provided with a crown prior to 2005, his claim is barred by the applicable two-year statute

of limitations.  

Moreover, the Plaintiff’s private dentist who performed the root canal on his tooth

#19 did not place a crown on the tooth, and the Department does not approve the placement

of crowns on inmates in its custody.  Furthermore, under existing caselaw, neither Wexford

Health Sources Inc., nor its employees, Dr. Osafo, Dr. Awada, Dr. Grammer, and Karen

Harper, can be held liable under section 1983 for not performing affirmative obligations of

the State that have not been delegated to them and that they  have not agreed to voluntarily

undertake.  If the Court expands the scope of the Eighth Amendment and finds that Dr.

Osafo, Dr. Awada, Dr. Grammer, and Karen Harper had a duty to assume affirmative

obligations of the State that have not been delegated to them and that they have not agreed

to voluntarily undertake, then they are, at a minimum, entitled to qualified immunity.  Finally,

the Plaintiff has been released from prison and his tooth has been extracted, so injunctive relief

is not available to him.

WHEREFORE, Defendants BEN AWADA, D.D.S., GRACIELA GRAMMER,

D.D.S., SETH OSAFO, M.D., KAREN HARPER, and WEXFORD HEALTH SOURCES,

INC., pray that this Court will grant summary judgment in their favor and against the Plaintiff.

Respectfully submitted,

BEN AWADA, D.,D.S, GRACIELA
GRAMMER, D.D.S., SETH OSAFO, M.D.,
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KAREN HARPER, and WEXFORD HEALTH
SOURCES, INC., Defendants,

HEYL, ROYSTER, VOELKER & ALLEN,
Attorneys for Defendants,

BY: /s/David M. Walter                                     
David M. Walter, #6244907
Theresa M. Powell, #6230402
HEYL, ROYSTER, VOELKER & ALLEN
Suite 575, National City Center 
P. O. Box 1687
Springfield, IL  62705
Phone: (217) 522-8822
Fax: (217) 523-3902
E-mail: dwalter@hrva.com 

 tpowell@hrva.com
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CERTIFICATE OF SERVICE

I hereby certify that on February 7, 2008, I electronically filed a Motion for
Summary Judgment with the Clerk of Court using the CM/ECF system which will send
notification of such filings(s) to the following:

Jacob H. Smith
jsmith@atg.state.il.us

and I hereby certify that on February 7, 2008, I mailed by United States Postal Service, the
document(s) to the following non-registered participants:

Mr. Andre Hunter
c/o Cynthia Exum
2125 B Melrose Drive
Champaign, IL  61821

/s/David M. Walter                                       

David M. Walter, #6244907
Theresa M. Powell, #6230402
HEYL, ROYSTER, VOELKER & ALLEN
Suite 575, National City Center 
P. O. Box 1687
Springfield, IL  62705
Phone: (217) 522-8822
Fax: (217) 523-3902
E-mail: dwalter@hrva.com 

 tpowell@hrva.com
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